111th NTA Annual Conference on Taxation
Thursday, November 15, 2018
3:45 pm – 5:15 pm

Discussant Comments
Mildred W. Robinson
Henry L. & Grace Doherty Charitable Professor
University of Virginia School of Law
Commenting on:
The Tax Expenditure for Tax Exempt and Charitable Organizations
By Nathan Born & Adam Looney

My Observations on the Paper Itself
I much appreciate this paper for its contribution to our understanding of how tax
expenditures for the tax-exempt sector presently work. The authors’ valuation of tax-exempt status
and observations of the most-benefited organizations enable a more nuanced examination of tax
ramifications going forward.
First, an observation: in 2010, tax-exempt organizations represented over 5 percent of U.S.
G.D.P.1 As such, an attempt to determine the extent of support through the favorable tax treatment
accorded through tax-exempt status and individual deductions seems long overdue.
Now, a reminder: when Congress allocates a direct subsidy such as a Departmental
appropriation, the affected agency is required in some public procedural setting to establish the
link between the monies and the economic and/or social policy being promoted. In contrast, an
indirect subsidy—in the form of an exclusion, deduction, or credit for income tax purposes —is
not generally subject to the same transparency. The tax law-making process is much more opaque.
Yet, whether direct or indirect, the value of the subsidy is revenue foregone. The combination of
providing organizations tax-exempt status and allowing individuals deductions for contributing to
them unquestionably constitutes a governmental subsidy, even though the support is indirect.
Evaluations of indirect subsidies remain, as this paper reminds us, a relatively incomplete
process. Valuing tax expenditures may only be traced to 1970, prior to which no systematic
assessment linking an articulated policy and a given tax expenditure was undertaken. This paper
steps into an undertheorized area, the tax-exempt sector, and makes an important contribution to
tax literature by newly estimating the expenditure’s revenue cost through:
Income Exclusion As income excluded by tax-exempt organizations is not reported, the
paper evaluates the exclusion by recasting a sample of non-charitable tax-exempt
organizations as Subchapter C corporations. By determining an organization’s potential
financial performance, the paper appraises excluded earnings as forgone tax revenue.
Charitable Deduction The paper has a twofold analysis of the charitable deduction. It looks
to the deduction itself: claims for cash, non-cash, and carryover amounts. Then, it examines
the treatment of excluding of capital gains on contributed assets, which is not currently
estimated in tax expenditures, by using cost-basis and market value data.
Through this novel model, the authors are able to reach unprecedented determinations. For
instance, the paper shows that the benefit of the indirect expenditure is less pronounced for
organizations relying on cash or contributions of household property rather than stock having an
appreciated value. I will not attempt to comment on the methodology used by the authors in this
study. Instead, I choose to review its potential use in the continuing effort to efficaciously
incorporate the tax-exempt sector into a national framework.
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Contributions of the Analysis: A Way to Evaluate the Tax-Exempt Sector
This paper enriches the conceptual space in which tax-exempt and charitable organizations
may be evaluated. Because tax-exempt entities generally earn a small amount of income, the
authors concluded that the federal subsidy constitutes a small component of those organizations’
financial structures. These enterprises provide services without primary regard to profit to the
targeted populations. Indeed, enterprise profitability per se and donor personal benefit are
specifically prohibited by the Internal Revenue Code. The absence of profit motive in combination
with generally low revenue potential suggests that, overall, providing tax-exempt status for
charitable organizations is the right call. Treating activity in this sector of the economy as taxable
would compel administrative investment on the part of the government with little or no revenue
potential. Nonetheless, the authors suggest that there is room for improvement in the preferential
treatment of charitable tax-exempt entities. This paper outlines a process that may be utilized in
order to refine the breadth of the tax expenditure and to more closely link the exemption with clear
policy objectives.
The tax expenditure for charitable contributions is not the largest of the tax expenditures
for individual taxpayers (that title goes to exclusion of Employer Sponsored Health Insurance 2),
but it is in the top ten. The most well-known beneficiaries of charitable contributions are 501(c)(3)
charitable organizations which receive federal income tax exemption, and the respective donors of
which may claim itemized tax deductions. Yet, as this paper establishes all charitable organizations
are not created equal. When comparing tax-exempt entities across services provided, educational
institutions and hospitals tend to benefit the most from the expenditure.3
What form do these contributions take?
A surprising finding in this paper is that corporate stock constitutes the largest component
of value for this tax expenditure followed by donations of clothing. 4 But there is a marked
difference between the organizations benefitted by these quite different types of donations, with
the authors finding that the largest beneficiaries of the tax expenditure for noncash donations (of
stock) are donor advised funds, family foundations, and education institutions.5 Social welfare
charitable organizations largely receive illiquid contributions, such as clothing, household items
and furniture.6
With regard to revenues, this paper demonstrates that hospitals and educational institutions
are, far and away, the entities most likely to generate an income stream. Yet, such educational
institutions actually, with only a handful of exceptions, operate in the red. In a nutshell, their
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expenses outstrip revenues. Non-profit hospitals, meanwhile, account for the largest share of total
revenue for charitable organizations which poses a question: should hospitals be subject to an
excise tax akin to the newly imposed7 excise tax on private colleges and universities)? Should
either of these findings inform action like that taken by Congress in the Tax Cuts and Jobs Act of
2017?
An observation here: there seems to be little or no correlation between the type of charity
and categories of safety net support. In short, the two subsidy systems – direct and indirect – are
not now, and have not been, complimentary. The point of the charitable itemized deduction is to
identify, at the grass roots, areas of social need that are not currently being addressed by direct
governmental subsidies. But, should it go further than attempting to identify gaps in the system?
Should there be a link between areas of particular public need with such charitable activity? For
example, the legislature could refine policy to accord especially favorable treatment to entities
(and donors thereof) which address societal challenges possibly resulting from low-skill, low-wage
labor; insufficient sources of child care; inadequate transportation; and housing insecurity. As
alluded to in the last paragraph, this paper enriches analysis of the expenditure such that it may
enable a more sophisticated, practical assessment of tax policy and revenue costs, such as in the
Tax Cuts and Jobs Act of 2017 perhaps facilitating a complimentary effect.
Applying the Analysis: The Effect of the Tax Cuts and Jobs Act of 2017
With the Tax Cuts and Jobs Act of 2017 (TCJA), Congress enacted several changes
affecting tax-exempt entities, both directly and indirectly. The two variables used in this paper to
estimate the federal expenditure in the tax-exempt sector—the entities’ income excluded from
taxation and the amount of donations deducted by individual taxpayers—could also be assessed
specifically in the context of the TCJA. Such an evaluation would: update this paper’s estimated
cost of the expenditure for tax-exempt entities; allow for an analysis of how the TCJA specifically
affects the tax-exempt sector; and enrich our ability to calculate the TCJA’s overall value and cost.
Excise Taxes
One amendment to the Internal Revenue Code (IRC) aims to collect revenue from a sliver
of the tax-exempt sector in the form of excise taxes (1.4%) on net investment income, thus
decreasing the expenditure.8 More precisely, it targets a small number of colleges and universities
nationwide, 9 using as parameters: an enrollment of at least 500 students (with at least fifty percent
located in the United States) and an asset value (at the end of the tax year) approximating $500,000
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per full-time student.10 Such assets have previously comprised endowments providing long-term
funds for sustained institutional support.
The excise implementation will tax universities in a manner comparable to that used for
private foundations. Yet, this establishes that most educational institutions actually operate in the
red. In light of this determination, one can reasonably ask whether an excise tax on these specific
tax-exempt entities is warranted. At a minimum, the revenue collected from the few institutions
potentially lessens the costs associated with preferential treatment for tax-exempt entities.
Standard Deduction
The TCJA 2017 doubled the standard deduction for individual taxpayers between the years
of 2018 through 2025.11 The deduction for charitable contributions was only available, of course,
to those who itemized—approximately 26% of all individual taxpayers. 12 In light of the significant
increase in the standard deduction, that percentage is predicted to drop to only about 10% of
filers.13
It is possible that some percentage of former itemizers were incentivized to donate to
charities to reduce their overall tax liability. Now, the taxpayers opting for the standard deduction
instead may lessen or forgo their previous level of charitable support. 14 The potential decrease in
individuals’ donations would consequently reduce charitable deductions taken, thus reducing the
overall cost estimate of this tax expenditure.15
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It remains to be seen whether the drop-off actually occurs, but should there be changes, the
nuanced analysis will be assisted by the approach developed in this paper. With it, a clearer picture
will emerge of the extent to which charities are impacted by the TCJA and which types of taxexempt entities are most vulnerable to the change.
Estate & Gift Taxes
Furthermore, the TCJA amended Subtitle B of the IRC to double the unified tax credit for
estate and gift 17 tax liability until 2025. Specifically, the amendment raised the exempt amounts
for estate and gift tax liability per taxpayer from $5,000,000 to $11,400,000 (as adjusted for 2019
inflation). 18 For married couples, the exempt amount is now to $22,800,000.
16

An important deduction for estate planning purposes has been that taken for charitable
contributions. With the doubled exemption, the number of individuals with such estate tax
liabilities is expected to decrease from, approximately, 5,500 to 1,700.19 Nearly 3,800 individuals
who might have otherwise donated to a tax-exempt entity to take advantage of the deduction may
now choose not to do so. The lack of a donation incentive may well decrease the Subtitle B federal
tax-expenditure for tax-exempt entities.
State and Local Tax (SALT) Deduction
The decreasing indirect federal expenditure on tax-exempt entities may simply shift the
revenue cost to states. The changes, however, may not be offsetting particularly in light of the cap
imposed by the TCJA on the amount deductible by itemizers for state and local taxes (SALT)
borne. As amended, an individual’s aggregate deduction for state and local income, property, and
sales taxes is limited to $10,000 until 2025.
High-tax states tend to have more comprehensive social welfare programs relying on
revenue collected from high-income residents through property and income tax to afford them. 20
The federal government historically permitted an unlimited SALT deduction in order to facilitate
state (and local) revenue-raising capacity particularly with regard to high-income – i.e., itemizing
– residents; the deduction protected this group from being taxed twice on the same amounts for
both federal and state purposes.21 As a result, state and local governments could adjust rates without
16
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undue concern for taxpayer exit. The amendment may promote taxpayer-exit for those high earners
as they flee to lower-tax states pulling their potential revenue from state and local tax pools. 22 In
any event, at least two possible outcomes immediately surface.
First, state and local spending may become less comprehensive. State and local
governments may need to adjust their own direct expenditures to meet needs that can no longer be
financially borne on either the federal or state level.
Second, to prevent taxpayer exit, higher-tax sub-national governments may lock-in (despite
inflation) or even lessen their rates to remain attractive. Government programs may become overburdened without adequate resources such that charitable organizations otherwise poised to step
up to ease the pressure may themselves be faced with increasing financial distress.
Either way, money saved through a lessened tax expenditure on tax-exempt entities may
indirectly increase the cost to states. Again, the approach taken in this paper may enable a more
nuanced examination of the relationship between the TCJA and those organizations.
Completing the Analysis: Additional Considerations for the Authors’ Model
Future research modeling the approach developed here may be further enriched in two
ways. First, mimicking federal tax treatment, charitable organizations have also enjoyed some
measure of preferential treatment for state and local tax purposes. The form of those measures, the
economic impact thereof on both the entity and the state or local economy, and changes that may
be underway on those levels may all be questions of interest yielding insights important on all
governmental levels. Second, the emergence of entrepreneurial initiatives that engage in a mix of
profit as well as at least marginally non-profit activity adds yet another layer of complexity.
Charitable Organizations in the Federalist System
The estimation of the tax expenditure’s revenue cost may be further developed by factoring
in state and local tax treatment of charitable organizations. Relatively little effort, thus far, has
been put into tracking and quantifying such treatment. Nevertheless, these sub-national
governments should be recognized as participants in the “indirect expenditure” game for two
reasons.
First, most states align their definition of a “tax-exempt” entity with that of the federal
government. So legislation on this expenditure actually has far reaching effects: the tax-exempt
organization is neither liable for federal income taxes nor state taxes, such as income and sales
taxes generally and certain property-related taxes. Sub-national units have, however, limited the
application of tax-exempt status by not automatically extending it to special taxes and assessments,
fees, and user charges.
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Second, a number of local governments are beginning to ask tax-exempt organizations to
make voluntary make payments in lieu of taxes (PILOTS) to offset lost property tax revenue. 23
These agreements particularly target affluent organizations which would have considerable
liability if were subject to taxation.24 Paralleling the authors’ finding of high federal income tax
expenditures for hospitals and educational institutions,25 these same organizations benefit the most
from local property tax exemptions.26 Thus, a local government’s adoption of PILOTS, or lack
thereof, may influence the expenditure’s ultimate revenue cost.
And Perhaps Tongue-in-Cheek? Popular Culture Headwinds
Online crowdfunding platforms, such as “GoFundMe”27 and “KickStarter”28 allow
individuals to both advertise their own fundraisers and directly contribute to attractive causes.
These easy-to-access sites may affect the operation of, and popular support for, established
charities by redirecting contributions (and therefore revenue) which would otherwise flow to more
traditional organizations.
Conclusion
I end as I began. The novel approach taken in this very interesting paper has deepened my
understanding of the effect of tax expenditures on the financial structure and outlook of tax-exempt
entities. The authors’ approach significantly contributes to an understanding of how this tax
expenditure has worked and enables a more nuanced examination of these issues going forward.
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